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Dawvis, J., dissenting:

In this case the mgjority opinion upholds ajury verdict of $1,299,000.01 against a
homeowner, Mr. Harper, for thealeged negligent work of an dectrician that caused injury to the plaintiff,
Mr. Kizer.! Withthisdecision, the mgority opinion hasexpresdy and implicitly ruled that West Virginia
homeownersare gtrictly liablefor work performed by independent contractors involving dangerous
adtivitiesthat causssinjuriesto third persons. | do nat beievethet the mgority opinion prudently addressed

and resolved the issues in this case. For the reasons set forth below, | dissent.

A. Mr. Harper Was Entitled to Judgment as a Matter of Law

Themgority opinion concluded that Mr. Harper wasnot entitled to podt-trid judgment as
amdter of law. | dissgreefor two reasons. Firg, the andyss used by the mgority opinionisflawed and
does not support itsconclusion. Second, the evidence submitted at trial necessitated granting to Mr.

Harper judgment as a matter of law.

1. Flawed analysis. The mgority opinion agreed with Mr. Harper’ s contention that

proof of agtatutory violation, inthiscasealicensing violation. . ., isnot sufficient to establish negligent

Y| have characterized Mr. Harper asthe homeowner even though the dectrica work was actudly
performed on his mother’ s home.



hiring.” However, after conceding thisfact, the majority opinion states that two reasons prevent Mr.
Harper from prevailing. Asto thefirst reason, the mgority opinion concludesthat proof of a statutory
licenang vidlaion parmitsthe negligent hiringissueto gotothejury, and thus, ajury questionwaspresented

asto whether the statutory violation was the proximate cause of the plaintiff’sinjuries.

Thefirg reason tendered by the mgority opinion saysnothing. Mr. Harper’ sargument
does not question the propriety of sending theissueto thejury. Instead, Mr. Harper attacked thejury
verdict, based upon the evidence presented. Accordingly, an andyssof Mr. Harper’ sargument in the
context of whether ajury issuewas presented isunsound. Such an andysiswould beapplicableonly if
Mr. Harper had dleged that thetrid judge should have granted a pre-verdict motion for judgment asa

matter of law.

The second ground used by the mgjority opinion to deny Mr. Harper rdlief isequally
disngenuous. Themgority contendsthat Specid interrogatoriesshould have been submitted to thejury
“to connect the acts of negligence upon which they sued to the statutory violation to prove negligent
hiring[.]” According to the mgority, because such interrogatorieswere not submitted, it wasunableto
condude“that thejury did not determine, aspart of their finding of negligence, that the gatutory violaion

was the proximate cause of theinjurieg.]”

Inthe context usad by themgority opinion, theissue of Specid interrogetoriesisirrdevant
asto whether there was sufficient proof to find negligent hiring. Theissue presented by Mr. Harper
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required this Court to review the evidence.

Asprevioudy indicated, the mgority opinion concedesthat proof of agautory violation
wasinauffident to establish negligent hiring. Intheface of thisconcesson, the mgarity neverthedessopines
that thejury could have determined that the Statutory violation wasthe proximate causeof theinjury inthis
case. | cannot understand such reasoning. How isit possible that astatutory violation isinsufficient,
ganding done, to establish negligent hiring; yet agatutory violaion issufficient, sanding done, to bethe
proximate causeof theinjury for which Mr. Harper washeld liabl€? In other words, until negligent hiring

was established, the issue of proximate cause could not be resolved.

2. The evidence submitted at trial on the issue of negligent hiring. | have
atemptedto show that themgority opinion’ srationdefor afirming thetria court’ sdenid of Mr. Harper's
post-trid motion for judgment asamaiter of law wastortured. Themgority reeched itsresult primarily

by refusing to examine the evidence.

For example, at trid, the plaintiff presented evidence to show that theelectrician, Mr.
Vance, did not haveadtatutorily required dectrician’ slicense. Thiswastheonly evidencesubmitted as
proof of negligent hiring by Mr. Harper. Conveniently omitted from the mgority opinion was Mr. Harper's
evidenceto show that heacted reasonably in hiring Mr. Vance. Therecord indicatesthat Mr. Harper's
daughter referred Mr. Vanceto him. Mr. Vance had worked asan éectrician for thesameemployer as
Mr. Harper’ sdaughter. Also, therewasevidencethat Mr. Vance had twenty-three years of experience
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asandectrician. Findly, therewasevidencetha Mr. Harper had asked Mr. Vanceif hewaslicensad.
Mr. Vanceindicated he had aproper license.? Based upon this evidence, thetria court should have

granted Mr. Harper’s post-trial motion for judgment as a matter of law.

Prior to thiscase, we have never required homeownersto do more then make areasonadle
inquiry intolicensureof professona independent contractorslikeMr. Vance. Under theflawed reasoning
of themgority opinion, homeownersmust now go beyond merdly asking anindependent contractor if he

or sheis properly licensed to perform the work required.

B. The Majority Opinion Makes All Homeowners Strictly Liable for Negligent Work by
Electricians That Cause | njury

Mr. Harper contended thet thetria court committed error by givingajury ingtruction thet
mekesaprindpd lidblefor the negligence of anindependent contractor in performing inherently dangerous
activity. See Syl. pt. 2, King v. Lens Creek Ltd. Partnersnip, 199 W. Va 136, 483 S.E.2d 265
(1996) (“ A principa hasanon-dd egable duty to exerd se reasonable care when performing an inherently
dangerousactivity; aduty that the principa cannot discharge by hiring an independent contractor to
undertaketheactivity.”). Themgority opinion mischaracterizesMr. Harper’ sargument by indicating that
he basad the argument on the groundsthat the indruction incorrectly informed the jury “that bresker box

ingdlaionisaninherently dangerousactivity.” A careful reading of Mr. Harper’ sbrief showsthat hedid

Near the conclusion of the mgjarity opinionit obliquely suggeststhat Mr. Harper failed to make
any inquiry intowhether Mr. Vancewaslicensad. However, the record showsthat Mr. Vance “told Harper
he was ‘a licensed electrician, a certified electrician.’”
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not make such an argument. Hisbrief actudly complained that the ingtruction “ misstated the law by

instructing the jury that Vance's alleged negligence could be ‘ chargeable’ to Harper.”

While the mgority opinion asserted that it was not deciding whether eectricity isan
inherently dangerousactivity in non-commercia settings, thisdetermination wasindeed made by the
mgority. Becausethemgority opinion goproved of thetrid court giving anindruction on thedangerous
activity exoception to theindependent contractor rule, it isaxiometic that the mgority opinion has conduded
that e ectricity isaninherently dangerousactivity in non-commercia settings.® Thus, themgjority has
opened thedoor toimputing lighility for thenegligent actsof independent contractors, performing inherently

dangerous work, to non-negligent and unsuspecting homeowners.

Until thisdecision, this Court has never applied to ahomeowner* thedangerous activity
exception to theindependent contractor rule. Clearly under thelaw asit heretoforeexisted inthis State,
Mr. Harper correctly argued that the ingtruction on the dangerous activity exception to theindependent
contractor rule should not have been given. Thisrule wasintended for application to commercia

enterprises, i.e,, contractorsand subcontractors, not to homeownerswho hireindependent contractorsto

*The dangerous adtivity exception to theindependent contractor rulemay only beinvoked for work
considered inherently dangerous.

“In afootnote, the mgjority opinion stated that, because no spedid interrogatory was given on the
Issueaf negligent hiring and the dangerousactivity exception to theindependent contractor rule, the Court
wasunableto determineuponwhichtheory of ligbility thejury hasbased itsdecison. However, asl have
Illustrated, the plaintiff presented no evidence sufficient to establish negligent hiring for ligbility purposes
Therefore, it isquite obviousthat liability could only befound under the erroneoudy given indruction on
the dangerous activity exception to the independent contractor rule.
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do work ontheir homes. We have noted that “[t]he dangerous work exception to the independent
contractor defenseisthat if the employer of theindependent contractor knowsthework ishazardousor
dangerous, he cannot escapeliability.” Pasqualev. Ohio Power Co., 187 W. Va 292, 303n.18, 418
S.E.2d 738, 749 n.18 (1992). Furthermore,
[t]heexceptionisgrounded in arecognition thet the possbility of

harm to othersis o greet when the work activity isinherently dangerous

that thelaw toleratesit only ontermsof insuring thepublic agang injury.

Weimpaosevicariousligbility under thesedrcumaancestoinsurethet the

public has lega accessto afinancialy responsible party.
Shaffer v. Acme Limestone Co., 206 W. Va. 333, 343, 524 S.E.2d 688, 698 (1999) (quoting D.B.
Griffin Warehouse, Inc. v. Sanders, 336 Ark. 456, 465, 986 S.W.2d 836, 840-41 (1999)). See
also Peneschi v. National Seel Corp., 170 W. Va. 511, 521, 295 SEE.2d 1, 12 (1982) (“the
employer of anindependent contractor cannot insulate himself from liability to third partiesfor the

consequences of the use of abnormally dangerousinstrumentalities by employing an independent

contractor.”).

Theultimate effect of themgority decisonisto subject dl Wes Virginiahomeownersto
drict ligbility for work on their homethat involves dangerous activity and causesinjury to athird person.
See Justusv. Swope, 457 N.W.2d 103, 104 (Mich. Ct. App. 1990) (“Theinherently dangerous activity
doctrineissomething akintodrict ligbility.”). Under themgority decison, it becomesirrdevant whether
theindependent contractor hired by ahomeowner isproperly licensed. Smply put, | do not believethat
our law should make homeowners strictly liable for work negligently performed by independent

contractors.



The podtion that | am taking was d o taken by the Michigan Court of Appedsin Justus
v. Svope. ThedecisoninJususinvolved alaw suit brought againgt ahomeowner by an employee of
anindependent contractor. Theemployeewasinjured whileremoving atreefrom the homeowner’ syard.
Thetrid court granted summary judgment to the homeowner. On gpped, theemployeeargued that the
dangerous activity excegptionto theindependent contractor rulegpplied. Therefore, summary judgment was
ingppropriate. Theappellate court disagreed. The court indicated that for public policy reasons, the
dangerousactivity exception to theindependent contractor rule could not beimposad upon ahomeowner.
The appellate court reasoned as follows:

Itisnot reasonable, nor in the public interest, to expect amere
homeowner to be cognizant of, or liable for, the “specid dangers’ or
“peculiar risks’ to employees of anindependent contractor where he has
no knowledge of the normd proceduresinvolved intheactivity, hehasno
knowledge of, or capability to provide, proper safety precautions, and
where the independent contractor and his employees are more
knowledgeable than the homeowner about the activity, risks and
necessary safety precautions. It isnot reasonable to expect that a
homeowner be required to educate himsdlf asto the proceduresand risks
involved inadtivitiessuch astreeremovd, furnace mantenance, carpentry,
or thelike, to be performed a hishome by an independent contractor. In
essence, we must make apolicy determination on whether the public
interest isbest served by imposing ligbility in acase such asthison a
private homeowner, asopposed to the* expert” hehired to carry out the
task a hand. Wedo not believethat imposing such ligbility on aprivate
homeowner would be in the public interest.

Justus, 457 N.W.2d at 106.

Inview of theforegoing, | respectfully dissent fromthe mgority decisoninthiscase. | am

authorized to state that Justice Maynard joins me in this dissenting opinion.



